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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this morning in Case 10-699, Zivotofsky v.

Cli nton.

M. Lew n.

ORAL ARGUMENT OF NATHAN LEW N
ON BEHALF OF THE PETI TI ONER

MR. LEWN. M. -- M. Chief Justice, and
may it please the Court:

In its recent decisions in Medellin v. Texas
and in Hanmdan v. Runsfeld, this Court approved and
applied the famliar tripartite schene that Justice
Jackson articulated in the steel seizure case. Wen the
Presi dent takes neasures inconpatible with the express
or inplied will of Congress his power is at its |owest
ebb. In that instance, said Justice Jackson, his claim
to a power at once so conclusive and preclusive nust be
scrutinized with caution to preserve the equilibrium
est abli shed by our constitutional system

JUSTI CE KAGAN: Well, M. Lew n, what power
i s Congress exercising here?

MR. LEWN:. Justice Kagan, Congress has
exercised its power over passport, the issuance of

passports under the inmm gration, naturalization and
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foreign comerce powers that Congress has. It

enact ed passport |

can control what the contents of a passport

what its duration

egi slation back in 1856, in

may be - -

JUSTI CE ALITO. \What --

has

1926.

It

ought to be,

MR. LEWN:. -- how the application is to be

made. And we say

this is an identification --

JUSTI CE ALITO. Do you --

MR. LEWN:. -- portion of the pass

port.

JUSTICE ALITO. Do you think it's rel evant

that the title of section 214 is "United States Policy

Wth Respect to Jerusalemas the Capital of Israel"?

MR. LEW N: Well, we think -- and we have

cited I guess in footnote 2 of our

recent cases of this Court that

bri ef a number

of

have said that you take

each statutory provision independently and determne its

constitutionality.

with regard to the policy of Jerusal em being part

True, Congress has a broader view

of

| srael than the Executive Branch has had since 1948.

However, that purpose is not determ native of what the

constitutionality

JUSTI CE G NSBURG. But you say, M.

that -- you are not

is of subsection (d). Moreover -

You say foreign relations is a shared power.

is a shared power,

why does Congress trunp the

Alderson Reporting Company
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MR. LEWN: Because -- precisely because

under the standard of the steel
tripartite schene,

Presi dent has done --

really very narrow and deals w th past conduct

Executi ve Branch,

as it were. It does not

President in ternms of future foreign policy.

JUSTI CE KENNEDY: Well, under your

sei zure case and this
if Congress determ nes that what the

and this is a statute which is

by the

hobbl e the

- - under

your theory, and this is just a follow ng on Justice

G nsburg's question, | think. Under your theory what

foreign relations determ nations are for the President

al one to make?

MR. LEW N:

are not left to the President al one.

JUSTI CE KENNEDY

rel ati ons determ

nati ons that are for

Foreign rel ati ons determ nati ons

Are there any foreign

t he President

al one to nake under your theory of the case?

MR. LEWN: Yes, Justice Kennedy.

JUSTI CE KENNEDY:

MR. LEWN: Those are dipl

comuni cati ons.

makes - -

And t hose are?

omati C

In other, it's the Presi dent who

JUSTI CE KENNEDY: In other

t he tel egranf

Alderson Reporting Company
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MR. LEWN: Well, who issues the
conmuni cation to the foreign governnent, who determ nes;
there are certain things that the President al one does
because he's the one who inplenents foreign policy.

JUSTI CE KENNEDY: |s there any treatise
writer or decision of this Court that supports such a
narrow, crabbed interpretation of the President's
foreign affairs power?

MR. LEWN:. Well, with all respect,
Justice Kennedy, we don't think it's crabbed. W think
that that is exactly what Justice Jackson was referring
to, and that's what this Court has said in the Medellin
case and -- and in Handan as well, that if --

JUSTI CE KENNEDY: Of course --

MR. LEWN -- Congress does not authorize --

JUSTI CE KENNEDY: -- the Jackson tripartite
division, this famous division he had, | think assunes
the validity of the congressional statute at the first
step of inquiry. And here that's the whol e question.

MR. LEWN:. | don't know whether it's
limted to the assunption with regard to the
congressi onal statute. |If Congress says, as it did in
this case, we disapprove of the State Departnent's view
t hat passports should not contain the -- the

identification of Israel for people who were born in

Alderson Reporting Company
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Jerusalem that is Congress disapproving of what the
St ate Departnent and past State Departnment --

JUSTI CE SOTOVAYOR: M. --

MR. LEWN:. -- policy has been.

JUSTI CE SOTOVAYOR: M. Lewin, you were cut
off earlier when you were saying this readi ng doesn't
hobbl e the President in the future.

It says anybody born in -- in Jerusal em can
have Israel l|listed, correct? What happens if there is a
peace accord tonmorrow, and Israel gives up any claimto
sovereignty over Jerusalen? |s the President free to
stop listing Israel on the passport?

MR. LEWN:. [If --

JUSTI CE SOTOVAYOR: O does he have to wait
for Congress to change the | aw?

MR. LEWN: | think he does have to wait for
Congress to change the | aw.

JUSTI CE SOTOMAYOR: So you are hobbling the
President with respect to situations that occur
frequently --

MR. LEWN:. Wwell --

JUSTI CE SOTOVAYOR: -- as happened in Egypt,
soneti mes overni ght.

MR. LEWN: No, but it may in some way, in a

very renote possible way -- | mean, | think under those

Alderson Reporting Company
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t hi nk Congress would repeal the statute.

if there were a peace treaty and if

to a Pal estinian state, |

That's the point. Congress has the power,

has the authority under the Constitution to enact | aws,

and it

is Congress that nmakes the decision eve

regard to foreign policy issues.

n with

JUSTI CE SOTOVAYOR: The Constitution

requi res anmbassadors to be appointed with the consent of

the Senate. It gives Congress the power of th

So why don't -- why isn't the better view that

Congress express its approval and di sapproval

mechani sm set up by the Constitution-to do so?

i f the President recognizes a country that Con

doesn't want it to recognize, it can wthhold

of an anbassador, it could refuse to fund the

It could do many other things.

presi denti al

But what entitles Congress to tren

since the beginning of the country?

MR. LEWN:. Wth all respect, Just

Sot omayor, | think history denonstrates that t

sinmply not true, that in fact Congress has had

quot e,

r at her

"recognition power," if in fact that's

than a cerenonial duty. We have in our

Alderson Reporting Company
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brief gone through the fact that from Presidents Monroe,
Jackson, Taylor, Lincoln, and even at the tinme of
Presi dent MKinley, Congress said: W have the
authority to be recognized -- to recogni ze.

JUSTI CE KAGAN:. M. Lewin, this gets back to
t he question of exactly what congressi onal power you are
basi ng your argunent on. You started by saying you were
basing it on Congress's passport power, which is a
function of its control over imm gration issues. Now
you are saying Congress has a co-equal recognition
power. Wiich is it, or is it both?

MR. LEWN:. No. It's in the alternative,
Justice Kagan; it is both. W submt first of all there
I's no exclusive recognition power in the President, if
there is a recognition power, and we spell that out.

JUSTI CE GI NSBURG: Does that go the full
| ength of saying if Congress passed a | aw that says the
United States recogni zes Jerusal em as the capital of
| srael and Jerusal em nust be designated as the capital
of Israel in all official docunents -- suppose that were
the law. | take it fromeverything you have argued your
position woul d be yes, Congress has that authority.

MR. LEWN:. W say Congress has that
authority. But | have to add, Justice G nsburg, that

Congress has been very careful in the past and we

Alderson Reporting Company
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believe it will be in the future to give the President
broad authority. To the extent that Congress has tried
to do that, Congress has consistently said that the
Presi dent can waive the noving of the enbassy to
Jerusal em because Congress recognizes -- this is one of
these very rare situations where Congress has said what
t he President has done and what the Departnent of State
has done is sinply wong.

JUSTI CE SCALIA: M. Lewin, you're -- it
seens to nme you are not arguing for a co-equal
congressi onal power, you are arguing for a superior
congressi onal power. You are saying whatever Congress
says, the President has to conply with. Now, that's
quite different from saying that they both have
authority in the field. And if they both have authority
in the field and they are exercising it in different
fashions, | frankly would not be inclined to intervene.
| would let -- | would them conduct the usual
i nter-branch hand wrestling that goes on all the tine,
whi ch probably nmeans that if Congress cares enough
Congress will win, because, as you say, it has an
i nnumer abl e nunmber of clubs with which to beat the
executi ve.

But if -- if the power is a co-equal power

and they are both exercising it in a -- in a different

Alderson Reporting Company
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11

way, why don't we just -- just, you know, let them go at
it? Wy is it any of our business which is the better
foreign policy position?

MR. LEWN: We are not -- the Court is not
bei ng asked to determ ne what is the better foreign
policy position. Congress has determ ned --

JUSTI CE SCALI A: Congress is suprenme, then?
That is your position. Not -- not that Congress has
co-equal authority with the executive, but Congress is
suprene?

MR. LEWN: No, there is two aspects to
this, Justice Scalia. One is the recognition power. As
to the recognition power, if it exists, Congress has it
together with the President. But with regard to foreign
policy and with regard to the question of whether
Congress can trunp the President, this is not a new
proposition. The Court determined it in the steel
sei zure case. The Court nore recently in -- in
approving Justice Jackson's tripartite scheme, approved
it in Medellin v. Texas.

CHI EF JUSTI CE ROBERTS: Well, Medellin
i nvol ved a situation where the President's purported
exercise of authority changed donestic |aw, and not
sinply donestic |law, but donestic State |aw. That

seens to ne to be quite a distinguishable circunstance.

Alderson Reporting Company
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MR. LEWN: But what -- again, what Justice
Jackson said was that when there -- the two are
I nconpati ble, then you | ook, the Court | ooks and
scrutinizes, "subjects to scrutiny" -- those words are
in Justice Jackson's standard -- scrutinizes what the
Presi dent has done.

And we submt in this case, if the Court
were to look at the answers to the interrogatories in
this case, what is the basis for the President's policy,
if one scrutinizes it, we say in our brief, it's -- we
call it trivial, because what happens is the Departnent
of State has said -- and again this is inportant in
terms of this statute -- all that happens with this
statute is that 50,000 Anerican citizens have the sane
passport as 100,000 other American citizens who were
born in Tel Aviv or Haifa. It just says "lsrael"; it
doesn't say "Jerusalem Israel”; it just says "lIsrael."
And the State Departnment says that's justified because
Arab countries or Palestinians may be upset if they
m sperceive.

CHI EF JUSTI CE ROBERTS: So you were
suggesting that the outcone of this if Congress said
Jerusalemis rea.

MR. LEWN: | say it's a different case,

yes, absolutely. In this case what the -- the inportant

Alderson Reporting Company
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t hi ng about this case and this statute is that it gives
t he individual passport hol der a choice.

CHI EF JUSTI CE ROBERTS: Wiy is it -- why is
it a different case?

MR. LEWN: [It's a different case because if
it were to say "Jerusalem Israel"” there would be nore
of an argunment. Again, |I'mnot saying | would be here
acknowl edging that that's inperm ssible. But it would
be nmore of an argunent that it appears to be sone
of ficial approval of Jerusalembeing in Israel.

CHI EF JUSTI CE ROBERTS: So would there be --
there would be a greater concern -- the concern on the
part of the executive that there woul-d be adverse
political reaction would have a greater degree of
credibility?

MR. LEWN:. Sonewhat greater degree. Again

CHI EF JUSTI CE ROBERTS: So we are supposed
to deci de whether or not the executive is correct in
saying that it's a significant problem And he says,
wel |, he says that, but we know foreign policy better;
we don't think it's going to be a big deal

MR. LEWN: No, | don't think the Court is
bei ng asked to decide a question of foreign policy.

Congress has decided that saying "lIsrael"™ alone does not

Alderson Reporting Company
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present a foreign policy issue. Congress recognized
that with noving the enbassy there m ght be a foreign
policy issue, so they said that the President can waive
t hat .

Wth regard to this provision, Congress has
said, no, there is not likely to be any foreign policy
harm And all that the Court is being asked to do is
iIt's being asked to enforce the congressional
concl usion, which is, we submt, exactly what the third
| evel under Justice Jackson's test is: That if in fact
Congress decides that what the President has concl uded
or the Executive Branch has concluded is wong, it
may -- and it has the constitutional -power to say --
with regard to foreign policy, we can exercise our

det erm nati on.

CHI EF JUSTI CE ROBERTS: | don't see Justice
Jackson's analysis -- what he's saying, and | guess |
don't think it's as controlling as others mght. He's

saying when there is a conflict it's a harder case.

MR. LEWN: Yes.

CHI EF JUSTI CE ROBERTS: \When there's -- when
they agree it's an easy case. When you can't tell it's
sort of a mddle case. | don't see how that is very
hel pful in resolving the dispute before us.

MR. LEWN:. Well, because he says that when

Alderson Reporting Company
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15

it's in the third category the Court has an obligation
under those circunstances if it's going to keep the
equi li brium of the bal ance of powers, to | ook at what
the President's justification is.

The word "scrutiny” is in there. That's not
just a phrase that Justice Jackson has taken out of the
air. He says you are supposed to scrutinize it. And if
you scrutinize it in this case, there is nothing other
than the possibility that there would be a m sperception
by Pal estinians. That's what the State Departnment is
sayi ng.

JUSTI CE SCALI A:  What -- what were we
scrutinizing in the steel seizure case?

MR. LEWN: | think in the steel seizure
case the Court was scrutinizing whether, notwi thstanding
the fact that Congress did not give the President the
power to seize steel mlls, nonetheless whether there
could be sone justification that, even in contrary to
Congress's wi shes, the President would be able to
exerci se that power.

JUSTI CE SCALI A: And what presidential power
woul d have supported that, the war power?

MR. LEWN:. Possibly the claimthat as
Commander in Chief in the time of the Korean War he

woul d be able --

Alderson Reporting Company
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JUSTI CE SCALIA: Right. He was claimng

t hat the Korean War -

MR. LEWN: Entitled himto.

JUSTI CE SCALIA: -- required that these --

t hat these conpanies remain in business. And | guess we
did scrutinize that. Wat did we conclude, that that
was - -

MR. LEWN: | think the Court concluded that
no, that did not justify the exercise of the President's
power even though it was --

JUSTI CE KENNEDY: But that wasn't a case --
that wasn't a case in which the Congress had said you
may not seize mlls. And that's what your case is. So
there's a difference.

MR. LEWN:. Well, but that's -- that's an a
fortiori situation, Justice Kennedy. |If if Congress
didn't even say you may not seize steel mlls, but
sinply because they didn't give the President
affirmatively the authority --

JUSTI CE KENNEDY: It is if you assune that
the statute is valid.

MR. LEWN: Well, but the statute in this
case -- again | conme back to the fact that the statute
in this case is a passport statute.

JUSTI CE KENNEDY: If the statute is invalid

Alderson Reporting Company
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we are in category one.

MR. LEWN: Yes.

JUSTI CE KENNEDY: O two.

MR. LEWN: But the statute in this case is
on its face a passport statute. There's no reason --

JUSTI CE KAGAN: But it's a passport statute
that --

MR. LEWN: [It's an identification.

JUSTICE KAGAN: |I'msorry. [It's a passport
statute that seenms to have nothing to do with the
I mm gration functions that passport statutes usually
serve. It seens to have everything to do with
Congress's declaration of a foreign policy, as opposed
to Congress's exercise of power relating to inmgration
control. So convince nme that | am wong on that.

MR. LEWN: | think you are wong on that,
Justice, and let nme explain why. Let nme explain why.
Because it is clear fromthe history of this line on the
passport that it is purely an identification of the
individual; it is not an exercise of any foreign policy.
| ndeed, the passport statute itself says that a passport
is "any travel docunment issued by conpetent authority
showi ng the bearer's origin, identity, and nationality."
And in this case, the history of this line on the

passport denonstrates | think conclusively, and the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

18

State Departnent has acknow edged it, that it is purely
a neans of identification. And what Congress has said
Is, with regard to these citizens we will permt themto
identify thenselves, |ike Congress permtted the

Tai wanese to identify thensel ves.

JUSTI CE ALITO. Are you suggesting Congress
enacted this because they thought that if these
I ndi vi dual s' passports sinply said "Jerusalem there
woul d be an identification problenf

MR. LEWN:. Not be -- Justice Alito, it is
not because there would be an identification problem
But there was -- Congress recognized that with regard to
t he 50, 000 peopl e who have a passport that says
"Jerusalem " they are being denied a certain sense of
sel f-respect that they feel they should be able to have
in ternms of their own identification.

This is not a statute that is designed to
create sone political brouhaha or make a foreign policy
statenment. |It's a statute that frankly fits in with
what the State Departnent does in accommodating to
I ndi vi dual passport holders. The State Departnent says
if you are a Palestinian or an Arab and you are born in
Hai fa and you don't |ike seeing "lIsrael" in your
passport, we will allow you to elimnate "lIsrael” from

your passport. And all that Congress has said is --
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JUSTI CE KAGAN: That m ght be true, M.
Lewin. | think you would have a better argunent if this
statute said if you were born in Jerusalem you can pick
anything you want in your passport; you can pick
Jerusal em you can pick Israel or you can pick
Pal estine. But the statute in fact doesn't say that.

It says you can pick Israel.

So why isn't that a statenent of foreign
policy as to recognition that Jerusalemis the capital
of Israel as opposed to what you are characterizing it
as, which is a sort of freedom of sort of choice
provi si on?

MR. LEWN:. | think that -what you said the
statute doesn't say, Justice Kagan, is exactly what the
statute does say. The statute does say that the
I ndi vi dual passport hol der can choose to say Israel or
can keep it as Jerusalem and if he's born before 1948
he can say Palestine. So it is an individual choice.

JUSTI CE KAGAN: Well, you have to be very
old to say Pal estine.

MR. LEWN:. Pardon? Pardon?

JUSTI CE GINSBURG: Not all that old.

(Laughter.)

MR. LEWN:. It's -- | guess it's a

reflection on my own seniority that -- it's ny
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generation that fits into that.

But -- but the fact is exactly; our point is
that that's all that the statute does. The statute is a
means of permtting self-identification by an Anmerican
citizen who says: M birth in Jerusalem indeed in West
Jerusal em which has al ways been recogni zed as a part of
Israel, I want to call -- | want ny passport to say
"lsrael."

CHI EF JUSTI CE ROBERTS: But it's recognizing
that principle only with respect to a particular
jurisdiction. An American citizen born in Northern
I rel and doesn't have this option, because he thinks it's
a part of Irel and.

MR. LEWN: No, but an American citizen born
i n Tai wan apparently does have that option, even the
t hough the United States says we don't recogni ze Tai wan
as an i ndependent country.

CHI EF JUSTI CE ROBERTS: And your -- and your
friend on behalf of the United States says that's
because of a State Departnment judgnent that in one
Situation it's significant, in the other it's not.

MR. LEWN:. Well, no, it's not just because.
It's because what happens is there is a recognition in
both cases that it is a personal identification choice

with regard to what goes on the passport. Sure, in that
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case the State Departnent didn't take it to litigation,
al though I submt that had they chosen to litigate that
case they would have a stronger position than they have
in this case.

JUSTI CE SCALI A: But a personal
I dentification choice can al so have significant foreign
policy inplications, can it not? |Is -- is that an
ei ther-or situation?

What the State Departnent is saying is to
allow this particular personal identification choice my
ant agoni ze sonme foreign nations that we don't want to
ant agoni ze.

What if they gave them the choice of saying
"lIsrael, the only denocracy in the Mddle East." Ckay,
that's their choice. They can have that on their
passport. Would that be okay?

MR. LEWN: | have to say that, given this
Court's view about Congress's power with regard to
A- passports -- and again, | go back to the fact that in
Zenel and Rusk, in Haig and Agee, in Kent v. Dulles, in
all these passport cases this Court said we | ook to see
whet her what the President does is authorized by
Congress, whether inplicitly or otherwise. So that, |
submt, that with regard to passports you need the

congressi onal authority, whether it's inplicit or
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expr ess.

And with regard to your question,

Justice Scalia, yes, Congress could in its exercise of
its passport authority say: here is what the passport
has to say. It would be a foolish statute. But this
Court has said, and | think you, Justice Scalia, have
said it many tinmes, it's not the Court's job to
det er m ne whet her Congress is foolish or not. |If
Congress decides that, | ook, sonmebody born in Israel, a
passport should say "lIsrael, the only denocracy in the
M ddl e East," Congress can say that. Congress has
passport authority. And this --

JUSTI CE G NSBURG. Well, -what is --

MR. LEWN: -- and this has to do with the
contents of the passport.

JUSTI CE G NSBURG: M. Lew n, what you've
argued is that you are skipping over the question that
the D.C. Circuit decided. | take it your viewis it's
not a political question, so the Court should resolve
the nmerits?

MR. LEWN: Qur viewis it's not a political
gquestion because it is |like many ot her questions that
affect foreign policy. And the Court said in Baker and
Carr, not every decision that touches on foreign affairs

or foreign policy is a political question that can't be
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it -- arguably, according to the

governnment, this affects foreign policy. W say it is

sinply Congress having passed a statute which either is

unconsti tutional -

- we say it is constitutional --

either is unconstitutional or the Court should sinply

enforce it, like

n the Japan Whaling case. 1In the

Japan Whaling case, this Court rejected the claimthat

t he outcone of a determ nation by the Court m ght very

wel| affect foreign relations and said it's not a

political question.

| would like to reserve the remaining tine
for rebuttal. Thank you.
CHI EF JUSTI CE ROBERTS: Thank you, M.

Lew n.

General Verrilli.

ORAL ARGUMENT OF DONALD B. VERRILLI, JR

ON BEHALF OF THE RESPONDENT

GEN. VERRILLI: M. Chief Justice and may it

pl ease the Court:

The Executive has determ ned that the

passports it issues should not identify Israel as the

pl ace of birth for

Petiti oner seeks r

persons born in Jerusalem

elief under section 214(d) that would

countermand t hat executive judgnment. But under the

Constitution that

is an exercise of the Executive's
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exclusive recognition power. The Constitution commts
t hat power exclusively to the Executive and neither a
court nor the Congress can override that judgnent.

CHI EF JUSTI CE ROBERTS: Your friend --

JUSTI CE GI NSBURG. Well, the --

CHI EF JUSTI CE ROBERTS: Your friend
docunmented contrary history at sonme length in his reply
brief, where fromthe beginning at | east as he says
t hrough the MKinley Adm nistration, the two branches
acted as if they had co-equal authority.

GEN. VERRI LLI : M. Chief Justice, if |
m ght spend a m nute or two on that history, because |
don't think it shows what ny friend suggests that it
does.

Before getting to the starting point of that
story, which | think is the Monroe Adm ni strati on,
woul d like to point out that in the WAashington
Adm ni stration the President confronted the question
with respect to whether to recogni ze the revol utionary
governnment of France. And President Washi ngton
consulted with his cabinet, and of course his cabinet
i ncl uded Jefferson and Madi son and Hami | ton and Jay.
And they decided that this was a power that was
exclusive to the President to such an extent that they

didn't even need to send a nmessage to the Congress that
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they were going to recognize the new revol utionary
governnment in France.

Now, the second fact | think is critical as
a matter of history is that there is not a single piece
of legislation that has passed both houses of Congress
and conme to the President purporting to recognize a
foreign nation or territorial boundary of a foreign
nation.

JUSTICE ALITO Has there ever been an
i nstance in which the President has recognized a foreign
governnment over Congress's sustained objection?

GEN. VERRILLI: | don't -- | can't think of
an instance of Congress's sustained objection. | think
probably the cl osest we would cone is the revol utionary
government of Mexico, which President WIlson first
recogni zed on a de facto basis in 1915 and a de jure
basis in 1917. Congress indicated displeasure with
that. President WIlson sent his nessage to Congress
saying that this is an exclusive executive function.
Congress backed down.

JUSTI CE BREYER: \What woul d have been the
reasons that -- because your friend says that this is an
a fortiori case from everything, because all of these
words -- every time the word "excl usive power" has

appeared in any source -- | think that's what you are
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saying -- it is neant that the President can act wthout
supporting authority from Congress. But there never has
been a case or a suggestion that the President can act
where Congress has legislated to the contrary. Now, |
think that's the -- that's the argunment. And so what --
| would Iike to hear what you have to say about that
argument .

GEN. VERRILLI: Yes. Yes, | wll answer
that question directly.

JUSTI CE BREYER:  Uh- huh.

GEN. VERRILLI: It is true that the Court
has never before, with respect to the recognition power,
confronted the question of whether the President is free
to act in a manner different than a congressional
conmand because Congress has never purported to issue a
command. That does not nean, however, that ny friend is
correct that this is a situation in which Congress has
the authority to countermand or direct the decision of
the President.

This is, we submit -- even if one thinks
about this as a Youngstown category three case, this is
a Youngstown category three case of the kind that
Justice Jackson identified in footnote 4, where he cited
Myers v. The United States. The kind of case in

category three of Youngstown, in which the President's

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
27

judgnment can prevail even over a contrary judgnent of
Congress, is a case in which the President has exclusive
authority.

JUSTI CE BREYER: All right now, but ny
gquestion is what | eads you to that concl usion.

GEN. VERRILLI: Well, let nme --

JUSTI CE BREYER: There are very, very few
cases | can ever think of where -- where the
President -- where the Court has said the President can
act contrary to a statute. And so the point of ny
guestion was to get you to tal k about why, even though
this is a fortiori.

GEN. VERRI LLI: So, | do-:think, if I
could -- I think it would be hel pful in answering your
question, Justice Breyer, if | could return to the Chief
Justice's question about history. Mving beyond that
initial recognition by Washington that this is an
excl usive power, which I think is quite significant,
when we get to the Monroe Adm nistration there is a
fight between Clay and Monroe about whether the
Presi dent has excl usive authority to recogni ze the new
Sout h Anerican republics.

Now, a couple of points there. | think the
-- what -- the only thing that one could point to as an

action by the Congress that even inplicates the
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recognition power is one house of Congress passed an
appropriations nmeasure for an anbassador. \What the --
the history treatise, the global treatise that ny friend
cites says on page 133, the very page that he cites in
his reply brief, is that Clay's effort to contest the
President's exclusive authority canme to a, quote,
"inglorious end, unquote.

He then goes on to say -- ny friend goes on
to say: Well, but a year |ater when President Monroe
sought to actually recogni ze these South Anerican
republics he asked -- he asked the Congress to join him
init. What he asked Congress for was an appropriation
for an anmbassador. But it was not the sending of an
anbassador to the Republic of Colunbia that was the
recognition. It was when President Monroe received an
anmbassador from Col unbi a that constituted the
recognition, and that was an exclusive act that he
undert ook without any consultation with Congress. Now

JUSTI CE GI NSBURG. The two exanples you are
given in the brief, one of Texas, where Petitioner says
there was a case where Congress went for -- Congress
recogni zed and the President acqui esced, and the sanme
thing with Taiwan; it was a statute and the President

i mpl enented it. So Congress thought it had the
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authority, the recognition authority, in those two
measures and the President acqui esced.

GEN. VERRILLI: | would like to address
Texas because | do think that's probably the nopst
significant exanple that ny friend' s identified. But
even there, | think if one works through the history
we'll see that's it's an exclusive executive power.

Presi dent Jackson, in his first letter in
1836 to the Congress says essentially: | hear you; you
t hink you we should recogni ze Texas. And then he says:
It's an open question as far as | am concerned whet her
there is exclusive authority or not. [It's not been
sonet hing that the |egislature has ever studied, but as
a matter of expedi ency, he says, we don't need to
resol ve that question, because | want to work with you.
He then goes on to caution the Congress to not nove too
qui ckly for fear of precipitating war with Mexico, which
| think, Justice Breyer, | will try to return to a
functional analysis later, and | think it's an inportant
poi nt .

Then -- | think what is inportant, Justice
G nsburg, is that what Congress did next, as to pass two
appropriati ons neasures, one in the House, one in the
Senate. Each of those neasures appropriates funds for

an em ssary to the Republic of Texas, but each includes
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| anguage that says: At such tinme that the President
determnes that it's appropriate to do so.

I f one | ooks at the page in the
Congressional G obe that nmy friend cites, one will see
t hat that | anguage was added because as originally
I ntroduced the appropriations riders were objected to by
members of the Congress on the ground that they
i nfringed on the President's exclusive recognition
authority.

CHI EF JUSTI CE ROBERTS: Counsel, if | could
just stop you and just have you address the political
gquestion doctri ne.

GEN. VERRILLI: Certainly.

CHI EF JUSTI CE ROBERTS: You say this is
exclusively commtted to the President and therefore it
IS a non-justiciable political question. Howis that
different fromsaying, it's our job to decide cases, it
I's justiciable, and then you can argue that the answer
of that analysis is that it is exclusively commtted to
the President? | don't understand why labeling it a
political question advances the anal ysis much.

GEN. VERRILLI: Well, I think we agree, M.
Chief Justice, that there isn't a very great deal of
difference. We acknow edge that in conducting the

political question analysis that it is for the Court do
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deci de whether there is a textual commtnment to the
executive; it is for the Court to decide the scope. W
think that's what Nixon v. The United States says; it's
what Powel | v. MCormack says; and that in answering

t hose questions we think that the Court will have gone a
very long way to determ ning the question of the
constitution --

JUSTI CE Gl NSBURG: \Why not all the way? |
mean, if the Court decides that the Constitution commts
this authority exclusively to the President, then it's
all over. That's the nerits of the case: Does the
Presi dent have this authority? So the political
question | abel seens to be kind of a-.-- a substitute
because if there is a textual comm ssion, commtnment to
the President, that's the end of the case.

GEN. VERRILLI: Well, the -- | do think that
with respect to the first Baker v. Carr factor, textual
commtnment is a factor that the Court has indicated is
one that can lead to the conclusion that it's a
political question.

| do think that the Court has to go through
the analysis. And so at the end of the day, there may
not be very nuch of a difference -- -

JUSTICE ALITGO Well, doesn't it depend on

what the question is. |In order to decide whether it's a
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political question, you have to identify the question.
Now, if the question is whether the President has
exclusive authority with respect to the fornmal
recognition of a foreign country that m ght be one

thing. But what if the question is whether the

32

Presi dent has exclusive jurisdiction with respect -- has

pl enary authority, unreviewable authority, with respect
to anything that the President thinks has a bearing on
t he question of recognition.

Now, if that's the question, is that
commtted exclusively to the President?

GEN. VERRILLI: No, Justice Alito, we don't
-- we think Powell v. MCorm ck and Ni xon say that the
gquestion of -- not just the question of commtnent, but
al so the question of scope, are questions for the Court
to deci de.

Now, we do think, with respect to the
question here that, even though it's for the Court to
decide, it's for the Court to decide with a very

significant measure of deference, because when -- the

deci sion by the executive with respect to howit's going

to handl e the status of Jerusalemin passports is a very

sensitive and delicate matter. This position was

arrived at after very careful thought and it is enforced

very carefully. And |I think fromthat should cone the
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| esson that this judge -- and the reason is because the
executive believes that the statenment on the passport
has to be understood as a manifestation of the
President's exercise of the recognition power.

JUSTI CE KAGAN: Suppose, General Verrilli,
suppose that this statute, there was a -- the section
that's there now and then there was another section, and
the section said: "The recording of Israel as a pl ace
of birth on a passport shall not constitute recognition
of Israel's sovereignty over Jerusalem™

Woul d that be constitutional?

GEN. VERRILLI: | don't think it would
change the analysis, Justice Kagan. I -- 1 think -- of
course, that is not this statute, which has a title
whi ch says "United States policy with respect to
Jerusalem as the capital of Israel." But --

JUSTI CE KAGAN. No, ny statute has a title
whi ch says "ldentification of Persons Born in
Jerusal em’

GEN. VERRILLI: I still think that would be
within the scope of the Executive's power to decide
because the content of the passport insofar as the
Executive believes that it constitutes an expression
of -- of, an incident of recognition, is a judgnent that

t he Executive makes.
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Now, the Court can review that, but the
Court's review of it should be done with a significant

measure of deference as the Court suggested in Regan v.

Val d --
JUSTI CE SOTOVAYOR: General, what is --
JUSTI CE KENNEDY: That seens to ne different
than the rationale of the D.C. Circuit. It seens to ne

you are not defending the rationale of the D.C.

Circuit --

GEN. VERRI LLI: No, we --

JUSTI CE KENNEDY: -- that there's no
jurisdiction. And -- you know, it's always awkward for

us to tell counsel what's in their best interest, but --
but it does, it does seemto ne that your position would
be much stronger if you said there is jurisdiction and
the President w ns.

GEN. VERRILLI: Well, we think -- we do
think that if there is jurisdiction, the President w ns.
But we do think that the D.C. Circuit acted
appropriately in finding that --

JUSTI CE KENNEDY: Because if this -- if this
rationale remains the law and is the law, then you have
t he specter of constant |egislative determ nations that
are not clearly -- not clearly invalid. And it seens to

me that's, again with all due respect, not in the best
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I nterest of the ultimte argunment you are naking.

GEN. VERRILLI: Well, we appreciate that,
Justice Kennedy. W do think that in resolving a
political question -- in conducting the political
gquestion anal ysis, the questions that the Court would
need to decide under Ni xon and Powell would go a very
| ong way to clarifying that problem

CHI EF JUSTI CE ROBERTS: What if --

JUSTI CE SOTOVAYOR: Ceneral --

CHI EF JUSTI CE ROBERTS: What if Congress's
statute said: Wat you nust put on the passport, if

requested, is "lsrael,"” parentheses, "Disputed,” close
par ent heses, which would seemto take care of your

obj ection that people are going to | ook at this and draw
a fal se concl usion.

GEN. VERRILLI: I don't think that changes
the analysis, M. Chief Justice, because |I think that
the -- to the -- because it would -- that would be again
Congress seeking to direct a judgnent of the --

CHI EF JUSTI CE ROBERTS: It is the position
of the admnistration, isn't it, that the status of
Jerusalemis disputed?

GEN. VERRILLI: That's correct, M. Chief

Justice, but it -- what the United States says about

that in official conmmunications -- and renmenber, a
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passport is not a commrunication by the passport hol der.
It's an official United States docunent that
comruni cates the position of the United States.

CHI EF JUSTI CE ROBERTS: So what if Congress
says in the place that you have it: This person has the
choi ce of whether or not to put Jerusalem or Israel.
This doesn't affect whether the United States recognizes
Jerusal em as part of Israel or not; it's just his
choice. Sane probl en?

GEN. VERRI LLI: Sane problem M. Chief
Justice. This is --

CHI EF JUSTI CE ROBERTS: Really? | thought
your argunent was that sonmeone's going to | ook at that
and say: That offends me, that you are calling this
part of Israel. That was the foreign policy
significance. And | tried to give you a hypothetical in
whi ch nobody coul d reasonably draw that concl usion, and
you say still, sanme thing.

GEN. VERRILLI: | do think that this is an
area in which the executive's got to make the judgnent
because it's of paranmount inportance that the nation
speak with one voice.

JUSTI CE GI NSBURG: Then, M ster -- General
Verrilli, then you are taking the position that this is

not a shared authority; it's an exclusive authority;
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that there is no role for Congress. Am1l right? O is
there sone role in recognition for Congress?

GEN. VERRILLI: Qur position, Justice
G nsbhurg, is that the recognition power is exclusive to
t he President.

JUSTI CE SCALIA: What if -- what if the
recognition of a breakaway province of a foreign country
by the United States will clearly provoke a war with
that country. Would Congress have the power to decree

that the President shall not recognize that breakaway

provi nce, know ng -- knowng that if he does recognize
it, that country will declare war on the United States?
GEN. VERRI LLI: | think, -Justice Scali a,

that's a situation in which the President woul d exercise
t hat recognition power very carefully --

JUSTI CE SCALI A: No, no. W have a foolish
Presi dent .

{Laughter.)

JUSTI CE SCALI A: Contrary to our entire
hi story, we have a --

(Laughter.)

GEN. VERRILLI: I think -- although I
don't -- I just don't think that in a situation |ike
that, the President would exercise a recognition power,

but if -- but if the President did, it's the President's
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judgnment to nake.

And | -- Justice Breyer, if | could get back
to your question, the --

JUSTI CE SCALI A: Please stay on this. |
am-- | amwilling -- our -- our cases say repeatedly
that the President is the sole instrument of the United
States for the conduct of foreign policy, but to be the
sole instrunent and to determ ne the foreign policy are
two quite different things. To say he's the sole
i nstrument sinmply means that congressnen traveling
abroad, or gl obetrotting ex-presidents, nobody except
the President of the United States pronounces the
foreign policy. But it doesn't necessarily nean that
the President determ nes everything in foreign policy.

He's the instrument, but there is certainly
roomin -- in those many cases for saying that Congress
can say what the -- what it's -- what the country's
I nstrunent i s supposed to do.

GEN. VERRILLI: I -- 1 think with respect to
t he question of recognition, Justice Scalia, that it is
a power that rests with the executive. And | think in
addition to the history -- in that we do now in 220-pl us
years in our Constitution, do not have a single exanple
of Congress actually exercising the power -- and | think

in addition to the history, there are very good
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functional reasons why that is so.

And | think, Justice Breyer, in answering
your earlier question, | think those are significant.
The exercise of the recognition power depends, we think,
on three things that make it clear that it needs to be
exclusive. The first is timng; the second is
expertise; and the third is a need for secrecy.

Timng --

JUSTI CE KENNEDY: | didn't hear the third.

GEN. VERRI LLI: The need for secrecy.

Timng is, | think the Israel exanple shows,
is of critical inportance. But it's not just speed. O
course, Congress can't act with the dispatch needed in a
situation like the recognition of Israel. But the --
but apart fromthat, recognition -- a recognition that
occurs too soon could send events in the direction that
coul d be very di sadvantageous to our foreign policy. A
recognition that cones too late could -- could squander
an inportant opportunity in the national interest in the
foreign policy realm

JUSTI CE KAGAN: General Verrilli, is the
textural basis for your argunment that the President has
excl usive power here? 1Is it the receipt of anbassadors
clause alone, or is it sonething el se? Because | was

frankly a little bit surprised that your brief put so
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much wei ght on that recei pt of anbassadors cl ause, which
arguably was neant to give the President a purely

m nisterial function. And so literally, on any other
power that the President has.

GEN. VERRILLI: So -- here's our position on
that, Justice Kagan. We do think that the reception
clause is the source of the recognition power. Hamlton
identified it as the source of the recognition power in
t he Washington adm nistration. | think it's now

understood that it's hornbook |aw that that's the

textual source -- but to the extent that --

JUSTI CE SCALIA: Well, it's the best there
Is. | mean, if you ve got to cast about for sonething,
| suppose -- | don't know what else you'd -- you'd |and
upon.

GEN. VERRILLI: It is there.

JUSTI CE SCALIA: Well, it is there.

GEN. VERRILLI: And | would say in
addition -- | would say in addition, to the extent that
there is a question, we do think, as | think we
i ndicated in our brief, that -- that one can see this
power as part of what the Court in Garanendi described
as the vast share of responsibility that the
Constitution assigns to the executive. Now, we don't

think all of that shared responsibility is exclusive to

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

41
the Executive -- but we think this responsibility is
excl usive --
JUSTI CE KAGAN: So if that provision were
not in the Constitution, would you be nmaking the sanme
argument you are now?
GEN. VERRILLI: If the reception clause were

not in the Constitution -- but we had the sane history
t hat we have now and the sanme functional considerations
about the need for it being in the control of the
executive, yes, we woul d.

JUSTICE ALITO  There are many things that
Congress could do to frustrate the President’'s decision
to recogni ze another country. Now, would you say all of
those are unconstitutional? They all infringe the
President's exclusive recognition authority?

Suppose the President decides to recognize a
country and Congress refuses to appropriate any noney
for an enbassy there, or refuses to confirmany U S.
anbassador to that country. Those presunmably woul d not
be unconstitutional, would they?

GEN. VERRILLI: The -- | think that there
woul d be a difference between -- | -- | think that --

t hat Congress has authority over appropriations.
Congress has authority to appoint anbassadors. |It's

entitled to exercise that authority, and it's entitled
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to exercise that authority even if it's intentioned with
the President's recognition decision.

It is the position of the executive though
that there could be circunstances in which Congress
could try to exercise its appropriations authority in a
way that would preclude the executive from exercising
its -- its recognition power, and that -- the executive
would -- would in some circunstances believe that it had
the authority to nove ahead despite those actions by
Congr ess.

But of course, this is not a situation in
whi ch Congress has passed a sense of the Congress
resol ution about what it thinks. [It''s not a situation
i n which Congress has exercised attaching conditions to
its spendi ng power about what private parties do. This
Is an effort by Congress to regulate the content of a
passport, which, as the Court recognized in Haig v.

Agee, is a core instrunent of diplomtic conmmrunicati on.

JUSTICE ALITO Do -- do you think that's an
excl usive power, to -- to determ ne of the contents of
passports? Hasn't Congress exercised that authority for
a long tinme?

GEN. VERRILLI: We -- we don't think that
the -- the entire content of passports is an exclusive

power. | would -- and | will explain, Justice Alito,
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where we think the line is. But before doing so, | want
to push back a little bit on the notion that Congress
has for a long tine exercised authority over the content
of passport the.

The first Passport Act was in 1856. What
this Court said in Haig v. Agee was that the enactnment
of that statute nerely confirmed a power that everyone
understood to be inherent in the executive. That
statute did not purport to regulate the content of
passports. It in fact said that passports shall be
I ssued under such rules as the President shal
proscribe. And -- and in Haig, that was that |anguage |
think that led the Court to conclude-that this was a
confirmation of the executive's authority, and an action
in aid of that authority. Now --

JUSTI CE BREYER: | just want -- | don't want

the time to elapse. You can finish that if you'd liKke.

I'd just like sonewhere a few words about the political
question, which you don't believe in -- fromreading
your brief. | would say you don't believe in it nuch.

And ny question on the political question for either of
you is this: that -- that this is an area of foreign
affairs. It's an area of -- of, you know, recognition.
We know t hat.

Never has this Court or anyone el se held
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t hat Congress can go ahead in this area over a | aw
passed by Congress. But it is passports, which both
regul ate. And our real problemis these are words that
are officially said and they are detailed words, and

t hose words may really disrupt coherent foreign policy.
Viewed that way, there are billions of words that m ght
have the same effect. And do we know that these words
wi |l and sonme other words won't? No, judges don't know
t hat .

And therefore, when you get into this area,
the best thing to do is avoid nmultifarious
pronouncenments by various departnments of governnment on
one question, do not respect the views of other
branches, and judges, stay out of it. Let themwork it
out by thensel ves.

| just want a word from either you and
really M. Lewin on -- on that.

GEN. VERRILLI: Well, we do think --
that's -- that's what -- we think that the appropriate
inquiry for political question purposes is into the
relief that the Petitioner is seeking. And if the
relief the Petitioner is seeking would invade the kinds
of judgnents that the Constitution commts exclusively
to the executive, and the reason it conmts these kind

of judgnents exclusively to the executive is because
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this is a situation in which nmultifarious voices are
inimcal to the national interest.

JUSTICE GINSBURG: But that is -- that
presents a nerits determ nation. The whole question is
who has the authority. And whatever |abel you put on
it, if you decide that the President has, as you just
said, the exclusive authority, that's the end of the
matter. It's -- it's not leaving it -- it is not
| eaving it, as Justice Breyer said, to the political
branches to fight it out between them It is saying the

Presi dent has the exclusive authority.

GEN. VERRILLI: Well, I -- 1 think in --
in -- let me try to put it this way, ‘Justice G nsburg:
in the absence of section 214, | think it would be clear
from Pink and Bel nont that this -- that the judgnent on

recognition is exclusively commtted to the executive,
and it would be a political question, if a party cane in
and said I want ny passport to say sonething different
about Jerusalemthan it says --

JUSTI CE SOTOVAYOR: Ceneral, the -- the
tension that | see here, and | think it's what
Justice Breyer's getting at, is the |abel's inportant,
because if we call this a political question and don't
address the nerits, the outcone is that the President is

saying that he's entitled to ignore the Congress. |
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don't know what kind of nessage that sends, but it's a
little unsettling that a Court charged with enforcing
the | aws passed by Congress are basically saying we are
not going to determ ne whether this lawis
constitutional or unconstitutional. That's what your
definition of political question is becom ng, and where
does that stop?

GEN. VERRILLI: Well, | --

JUSTI CE SOTOVAYOR: I n what situations?
Only in foreign policy do we decide not to --

GEN. VERRILLI: I think, Justice Sotomayor,
it's actually quite narrow, and the problemisn't a
significant one in the case of textual comm tnent,
because the Court does in reaching the conclusion, as
the D.C. Circuit did, that it's a political question the
Court does have to decide whether there is a textua
commtnment to the executive here, so the Court would
resol ve that question. The Court would resolve that
question of whether the conduct at issue here is within
t he scope of that textual commitnent. So the Court
woul d i ssue those rulings.

CHI EF JUSTI CE ROBERTS: And what you told --

JUSTI CE SOTOVAYOR: But that's not what the
D.C. Circuit did.

CHI EF JUSTI CE ROBERTS: You told -- you told
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Justice Kagan it didn't -- your position didn't depend
upon a textual conmm tnment, that your position would be
the same if the receive anbassadors clause were not in
t he Constitution.

GEN. VERRILLI: But | -- | didn't nean that
it wouldn't be a textual commtnent. It would be -- it
woul d be a comm tnent that one would read as the
hi storical gloss on the vesting power, which is what --
Gar amendi sai d

CHI EF JUSTI CE ROBERTS: That sounds to ne
i ke not in the text.

GEN. VERRILLI: MWell, | think it's the
hi storical gloss on the vesting power is -- functions as
has the equival ent of the specific textual comm tnent.
Of course, we do have the specific textual conm tnent
here, the --

JUSTI CE SCALI A: This textual conm tment

applies when sonmebody cones to the Court and asks for

the Court to make the decision. |[If the plaintiff here
had cone in and -- wi thout a congressional statute to
rely upon, and had said, it is -- it is wong for the

State Departnent not to let ne say |Israel on ny
passport, then we would say, you know, textually
commtted to the executive.

But this is a different situation where you
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have a -- a dispute between the two branches, and where
t hat happens, | find it hard to say, well, you know, we
can't get into it -- because why? Because it's

textually conmtted to one of the branches? It seens to
me we have to resolve that question.

GEN. VERRILLI: Well, as | said earlier,
tried to say, we think that the -- the announcenent of
the political question doctrine goes a very |long way
towar ds answering that question, Justice Scalia. W do
think this could be seen as a case like Glligan in
| ooking at the relief that the petitioner is seeking,
the plaintiff is seeking |eads the Court to concl ude
that this -- that -- that entertaining the claimwould
enbroil the Court in decisions that are supposed to be
made by anot her branch; and that in fact, | think you
can understand section 214(d) as precisely that, an
effort to try to draw the Court into this dispute
bet ween Congress and the executive over whet her
section -- over whether Jerusal em shoul d be recognized
as part of Israel.

CHI EF JUSTI CE ROBERTS: Il will give you a
couple nore mnutes. |f ny coll eagues have any
questions?

JUSTI CE SCALIA: Yes, | -- |1 wanted to

follow up on that. Does -- does that mean you're
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content to have this Court not say whether it's the
excl usi ve executive power or there's some congressional
participation? | nean, if we just abstain, if we just
say it's none of our business, it's none of our
busi ness; let you two guys fight it out. That's not
what you are asking us to do, is it?

GEN. VERRILLI: That's correct, Justice
Scalia. [It's what we are asking you to --

JUSTI CE SCALI A:  You are asking us to decide

the question that it is exclusively the presidential

power .

GEN. VERRILLI: Yes. That is correct.

JUSTI CE SCALI A: That doesn't sound to ne
li ke -- you know, |ike abstaining because it's a
political question. It seens to ne |like deciding the
case.

CH EF JUSTI CE ROBERTS: Do you want to
answer ?

GEN. VERRILLI: W -- we do think that
the -- whether the Court is looking at it as a political
question or whether the Court is looking at it as a
judgnment of the nmerits, the issue is textual comm tnent.
This is -- there is textual commtnment. This is a
situation in which the country has to speak with one

voi ce, and the executive has determ ned what the country
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shoul d say.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Lewin, we will give you 6 m nutes.

REBUTTAL ARGUMENT OF NATHAN LEW N

ON BEHALF OF THE PETI TI ONER

MR. LEWN:. Thank you, M. Chief Justice.

Let ne begin ny rebuttal by echoing really
what Justice Alito said during my col | eague's argunent.
The question is whether anything that the President
t hi nks bears on recognition, it forecloses this Court or
any court from making that determ nation?

This is not in our view a recognition case.
This is a passport case. The question is, what goes on
t he passport, and may sonebody self-identify? This is
again, if one |ooks at the statute, if one even | ooks at
the Foreign Affairs Manual, a passport is not today
considered a diplomtic statenent, it's an
i dentification of a person in order to enable himto
travel abroad.

Now again, let me also echo what the Chief
Justice and Justice Kagan asked during ny coll eague's
argunent. If in fact the statute had said we don't say
Jerusalemis part of Israel, but you can identify

yourself as being in Israel, nmy -- we submt that result
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can very easily be achieved and was achieved in the case
of Taiwan by a public statenment by the executive.

Congress -- this law can be enacted; people
who were born in Jerusal em can have their passport say
either Jerusalemor Israel, that's their choice;
Congress hasn't said it has to say Israel, and then the
Departnent of State can issue as it did in the case of
Tai wan, a public statenent saying, this is not official
American policy. Nobody's asking this Court to decide
what is official American policy. Nobody is asking the
Court to decide what as Justice Scalia said would happen
if there were no congressional statute. |In that case it
woul d be a political question.

If ny client had deci ded he wanted to have
hi s passport say Israel and he had no congressional
stature, and we brought the case to a court, the court
coul d say, no, you are asking us to decide what the
Presi dent shoul d deci de, what the Departnment of State
shoul d deci de.

But ot her than that, Congress has enacted
the law. The -- the fact is that with regard to this
l egislation it is a statute which determ nes personal
choice with regard to a passport. The case can be a
vehicle -- this case can be a vehicle for an

authoritative clarification of the roles of Congress and
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the President in conducting the nation's foreign
affairs. If so, then we submt Justice Jackson's
statenment, which acknow edges that Congress has the
final word in the third category, is one that should
control. But there are narrower grounds for enforcing
section 214(d) that do not inplicate separation of
powers i ssues.

It's a passport law, it's within Congress's
constitutional authority on the cases that have
recogni zed that the President may not deny or restrict
passports w thout the express or inplied approval of
Congress. That doesn't require the recognition or
I nvol ve the recognition of foreign sovereigns. And the
State Departnent's justification for a policy that
Congress has di sapproved does not -- withstand --
scrutiny. The Court nerely has to | ook at the record in
this case in which the State Departnment has said, |ook,
we're concerned that there may be a m sperception of
what this neans -- a mi sperception. And it's
extraordi nary that on the basis of the fact that there
Is an all eged m sperception, Anerican citizens who have
been aut hori zed by Congress to say -- identify
t henmsel ves on their passports as being born in Israel,
will now find that statute null and void.

JUSTI CE SOTOVAYOR: Could you tell me --
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l et's assunme that a dozen nations said this designation
on the passport as we view is an act of war. |If the
United States is going to do this, we're going to view
it as an act of war. Wuld that then permt the
President to ignore Congress's --

MR. LEWN: | think Congress has to weigh
that; and if Congress determ nes that in any event this
I's what the passport should say, then that is
Congress --

JUSTI CE SOTOVAYOR: So it's not the
m sperception that's at issue.

MR. LEWN:. Well, in this case --

JUSTI CE SOTOVAYOR: The mi sperception has
nothing to do with your argunent.

MR. LEWN:. | -- | don't think that's true,
because --

JUSTI CE SOTOVAYOR: You are going back to
Justice Scalia's point, which is what you're saying is
Congress dictates foreign policy in the end.

MR. LEWN:. 1In the end, if Congress
determ nes that what the President has said in this
context is wong, yes. W live in a system under which
Congress passes the law, and the President has the
duty -- and | think Justice Scalia has said it, has the

duty to be the sole instrument of foreign policy. The
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Presi dent speaks for the foreign policy that -- when
Congress authorizes himto do it, he may fornmulate it.
When Congress does not authorize himto do it, he may
formulate it. But when Congress di sapproves of what he
does, then under Justice Jackson's test in the steel
sei zure case, Congress prevails. The fact that there is
dictumin cases -- particularly Curtiss-Wight, which
has not conme up in the course of the argunent, but
justice Sutherland's opinion in the Curtiss-Wight case
in which he spoke broadly of the President as being the
sol e organ of foreign policy, one has to say that the
Harvard professor Thomas Reed Powell, who used to tell
his students that just because Justice Sutherland wites
clearly, you nust not suppose that he thinks clearly.

(Laughter.)

MR. LEWN: And we submt that is really
what it's all about.

JUSTI CE KENNEDY: | -- just -- just one
gquestion on -- on Washington's recognition of
revol utionary France. You cite in the reply brief the
fact that the adm nistration was sinply follow ng what
it deened to be a dictate of international law. Do you
want us to infer fromthat that he was not exercising
real discretion there?

MR. LEWN: Correct. The -- historians who
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studi ed that have determ ned that he was just follow ng
M. Vattel, who said you had have to recognize any
country that has de facto control, and therefore, since
the French revolutionists were in de facto control of
t he French Governnment, Washi ngton had no choice. He was
not exercising any kind of discretion.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:06 a.m, the case in the

above-entitled matter was subnmtted.)
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